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STATEMENT OF JURISDICTION
This Court has jurisdiction pursuant to Utah Code Ann. § 78-2a-3(2)(k).
I
STATEMENT OF ISSUES
1.

Whether the trial court had sufficient evidence before it to support its factual finding of
an enforceable oral contract relating to the managed accounts?
Standard of Review: A trial court's findings of fact are reviewed under a clearly
erroneous standard. Young v. Young, 979 P.2d 338, 342 (Utah 1999). The clearly
erroneous standard is highly defernatial to the tiral court's decisions because the
witnesses and parties appear before the trial court and the evidence is presented there.
Morse v. Packer, 973. P.2d 422, 424 (Utah 1999). A trial court's findings of fact are
clearly erroneous if they are so lacking in support as to be against the clear weight of
the evidence. Young, 979 P.2d at 342.

2.

I

I

Was there competent evidence to support the court's finding that there was sufficient
evidence to support the admission of liability as to the oral contract and the written
contract?
Standard of Review: Appellants must marshal all the evidence supporting the judgment
and demonstrate that, even viewing the evidence in a light most favorable to that
judgment, the evidence is insufficient to support it. Anton v. Thomas, 806 P.2d 744,
747 (Utah App. 1991). The judgment is upheld so long as there is competent evidence
to sustain it. Rees v. Intermountain Health Care, Inc., 808 P.2d 1069, 1072 (Utah
1991).

3.

I

Whether appellants argument regarding the statute of frauds may be considered where it
is raised for the first time on this appeal?

4.

Is the appeal frivolous or was it taken for delay?

i
DETERMINATIVE STATUTORY OR OTHER PROVISIONS
An alternative argument raised during trial relates to Utah Administrative Code Rule
164-6-lg. See Addendum Exhibit 6. The issue presents a question of law which this court
reviews for correctness. Avila v. Winn, 794 P.2d 20, 22 (Utah 1990).
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STATEMENT OF THE CASE
1.

Nature of the Case.

This is an appeal from a judgment in favor of plaintiff/appellee Fortress Financial
Pension Services, Inc. ("Fortress Financial") against defendants/appellants, which include W.
Mack Watkins ("Mack Watkins") and Christopher M. Watkins (individually as "Chris
Watkins" and collectively, the "Watkins"). The issues at trial related to causes of action for
breach of contract, written and verbal for the trading of securities through Fortress Financial as
the registered broker/dealer. (R. 148).
2.

Course of Proceedings.

Fortress Financial initially filed this action to obtain a judgment for breach of contract
against the Watkins. Mack Watkins had done business with Fortress Financial since 1992 and
the parties had executed a written contract. (R. 148; R. 78; Exhibit 1A, 2). Subsequently, in
1998 the Watkins each executed a new Independent Contractors Agreement ("Agreement")
with Fortress Financial setting forth the parties agreement for non-managed accounts. (R. 148;
Ex. 1A, IB). At the time, the parties agreed to a higher commission structure and in return
agreed to process all shares of the Watkins managed accounts (or "advisory clients") through
Fortress Financial. (Tr. 44 - 45). This was important because in 1998, Mack Watkins was
leaving the country and leaving the accounts to be managed by his son, Christopher Watkins.
(Tr. 122). At all relevant times prior to 1998, Mack Watkins processed his non-managed
accounts through Fortress Financial based on the written agreements. (R. 148). The parties
also agreed that managed accounts would pay Fortress Financial $.06 per share and that the
managed accounts would all be processed through Fortress Financial. (Tr. 17; 108). The
Watkins admitted that they were not to receive a commission on the managed accounts because
the clients were already paying the Watkins a management fee as the money managers. (Tr.
2

$68,233.44, representing 1,137,224 shares multiplied by $.06 per share (R. 148-152; Add. 9).
The court also ruled that the Watkins were not entitled to commissions on the managed
accounts.

STATEMENT OF RELEVANT FACTS
1.

Background.

<

Since 1986, Thomas Schaumburg has operated as the president and sole shareholder of
Fortress Financial, a registered broker-dealer with the NASD. (Tr. 11). In late 1992 or early
1993, Mack Watkins and Schaumburg met and agreed that Fortress Financial would accept some

i

accounts Mack Watkins was managing. (Tr. 11-12). Fortress Financial and Mack Watkins
entered into a contract, which renewed every two (2) years, and eventually renewed in 1998.
In 1998, Mack Watkins was leaving the country and asked Fortress Financial to allow his son
to continue working with Fortress Financial. In March 1998, Christopher Watkins signed an
Independent Contractor Agreement for his regular or non-managed accounts. (Tr. 123; Add.
I
IB). The parties also agreed to have Fortress Financial handle all the Watkins managed
accounts and pay $.06 per share and as consideration Fortress Financial agreed to a higher
commission structure on the non-managed accounts ("managed account agreement"). Prior to
1998, Mack Watkins had only transacted non-managed accounts with Fortress Financial.
Also, with regard to the managed accounts, the Watkins could not receive a commission from
Fortress Financial because they were receiving a management fee directly from the client. (Tr.

%

76-77, 113).
The Watkins admitted liability to paragraph 6 of the Complaint. Paragraph 6 of the
Complaint states:

*

"During 1998 to the present there have been various breaches of contracts
entered into by the Defendants as follows:
i
4

15-16; 99; 123). Moreover, it is not customary or ordinary for a representative, like the
Watkins, to receive a commission on the portion of the per-share fee assessed by Fortress
Financial. (Tr. 117). The Watkins have admitted they never transferred the managed accounts
to Fortress Financial, thereby breaching the parties agreements. (Add. 2).
A bench trial was held on April 8, 2002 to determine damages resulting from the
Watkins breach of contract. Judge Peuler made the following findings which are challenged on
appeal:
1.

Around the first part of 1998, the Watkins sought to enter into a separate

agreement with Fortress Financial whereby the Watkins could transact securities trades for
accounts they managed for advisory clients ("Managed Accounts"). (R. 171; Add. 4 at 2).
2.

That the terms under which the managed accounts were to be traded through

Fortress Financial were part of a separate oral agreement. (R. 171; Add. 4 at 2).
3.

That the managed accounts were to pay Fortress Financial $.06 per share for all

managed account trades.
4.

That the Watkins would not be entitled to receive commissions from Fortress

Financial on managed account trades if the Watkins had processed the managed account trades
through Fortress Financial.
The remainder of the Amended Findings of Fact and Conclusions of Law are not being
challenged on appeal. (R. 171-173; Add. 4).
3.

Disposition at Trial Court.

Pursuant to the testimony and evidence presented, the trial court entered a final
judgment in favor of Fortress Financial and against the Watkins for damages sustained
pursuant to the admitted breach of contract of the managed account agreement in the amount of

3

a.

Material misrepresentations wherein the [Watkins] agreed to
make a good faith effort to encourage their advisory clients to use
Southwest Securities. At the time the agreements were signed the
[Watkins] knew or should have known that their advisory clients
would not use Southwest Securities and failed to inform [Fortress

<

Financial] of that fact.
b.

The [Watkins] failed to use their best efforts to encourage their
advisory clients to use Southwest Securities." (Add. 1 at 2; R.

*

78; Add. 2) (emphasis added).
As background, Southwest Securities is a clearing agent for Fortress Financial. (App.
Brief p. 7). Subsequent to the managed account agreement, the Watkins failed to process their
advisory clients' managed accounts through Fortress Financial in the amount of 1,137,224
shares, or $68,233.44. (Add. 9). The court received testimony from the Watkins on the
4
calculation of damages, but the calculation was found to be inconsistent and unpersuasive.
2.

Evidence Supporting the Court's Finding of Damages.

The damages sustained arose as a result of the Watkins failure to transfer managed

|

accounts to Fortress Financial as was agreed by the parties. The testimony received by Judge
Peuler evidenced the agreement that all shares traded in the Watkins managed accounts would
result in a commission to Fortress Financial of $.06 per share. The Watkins admitted liability

I

in the fact that they had failed and refused to transfer the managed accounts to Fortress
Financial.
Thomas Schaumberg is the president of Fortress Financial. (Tr. 11). At trial he
explained the existence of the oral agreement whereby the Watkins would process their
managed accounts through Fortress Financial and Fortress Financial would earn $.06 per

i
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share. (R. 11,17-19). He also testified the written agreement provided a commission
structure for non-managed accounts. (Tr. 17-19; Add. 1A and IB). He also testified that the
Watkins never moved the managed accounts to Fortress Financial, and that 1,131,224 shares
were traded in breach of their agreement.
W. Mack Watkins a money manager doing business with Fortress Financial since
1992. (Tr. 97). Mr. Watkins testified that he had signed an Independent Contractor
Agreement in 1998. (Tr. 98; Add. 1A). He also testified that he was out of the country at all
relevant times but that he was not expecting any commissions on the managed accounts. (R.
98).
Christopher M. Watkins, is Mack Watkins son who took over and managed the
accounts while his father was out of the country. (Tr. 122). Christopher has also testified that
part of his agreement with Fortress Financial was to bring all the managed accounts to Fortress
Financial. (Tr. 76). He further admits to liability in failing to bring the managed accounts to
Fortress Financial (Tr. 76).
In summary, Fortress Financial presented clear and convincing testimony that there
existed an oral agreement regarding the managed accounts which were to be processed through
Fortress Financial and its clearing agent Southwest Securities. The specific testimony and
evidence presented at trial supported the finding that beginning in 1998 the Watkins entered
into a separate agreement in which the Watkins would transact all securities trades for accounts
they managed for advisory clients ("Managed Accounts") through Fortress Financial and in
turn receive increased commissions for other securities traded through Fortress Financial. (R.
171). The Watkins received the increased commissions but failed to direct the Managed
Accounts as agreed by the parties and instead directed the transactions to another brokerdealer. As a result of directing the Managed Accounts to another broker-dealer, the Watkins
6

received the benefit of the increased commissions on non-managed account transactions while
Fortress Financial lost the benefit of transacting 1,137,224 shares at $.06 a share or
i

$68,233.44. (Add. 5, 9).
SUMMARY OF ARGUMENTS
1.

The trial court was presented with sufficient evidence to support its factual

^

findings of an oral argument between the parties.
2.

The district court did not commit reversible error in its findings and therefore the

damages awarded to Fortress Financial for breach of the oral contract should be upheld.
3.

The Watkins cannot now raise statute of frauds arguments for the first time on

4.

Fortress Financial should be awarded its attorney fees on appeal, pursuant to

<

appeal.

Utah R. Civ. P. 33, on the basis that the appeal is frivolous.
ARGUMENT

I

POINT I
THE APPROPRIATE STANDARD OF REVIEW IS A CLEARLY
ERRONEOUS STANDARD WHERE THE WATKINS ARE
CHALLENGING THE COURT'S FINDING OF AN ORAL AGREEMENT,

'

The court, after hearing the testimony and being presented with the evidence reached
several conclusions of fact, including but not limited to the existence of a managed account

i
agreement and the agreed price per share fee. (Add. 3; Add. 4). A trial court's findings of
fact are reviewed under a clearly erroneous standard. Young v. Young, 979 P.2d 338, 342
(Utah 1999). Pursuant to Utah Rules of Civil Procedure 52(a), the "findings of fact, whether
based on oral or documentary evidence, shall not be set aside unless clearly erroneous, and due
regard shall be given to the opportunity of the trial court to judge the credibility of the

i
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witness." Utah courts have consistently supported the proposition that a trial judge is in the
best position to assess credibility of witnessess and to derive a sense of the proceeding as a
whole. Foulsen v. Frear, 946 P.2d 738, 724-743 (Utah Ct. App. 1997). Finally, a trial court's
findings of fact are clearly erroneous if they are so lacking in support as to be against the clear
weight of the evidence. Young, 979 P.2d at 342.
In the instant case, the trial court made a specific finding in its Minute Entry that the
"only consistent testimony as to the terms of the agreement on managed accounts came from
Mr. Schaumberg, who testified that the [Watkins were] to earn a transaction fee of $.06 per
share, and that no commission would be paid to the Watkins." (R. 149; Add. 3). This specific
finding of credibility together with the testimony from Christopher Watkins that he needed a
broker/dealer to conduct trades, it was clear to the trial court that the factual question of
whether a separate oral agreement existed on the managed accounts was "clear." (R. 149;
Add. 3). The court also found "Mr. Schaumburg's testimony to be credible and in addition to
the assessment of credibility, the Court finds that he is the only witness who was clear as to all
the terms." (R. 149; Add. 3) (emphasis added).
In assessing Christopher Watkins testimony, the court stated the following:
"on one hand [Christopher Watkins] argued that he should
receive commissions consistent with the written contract, but on
the other hand testified that he was not required to pay the
management fee as required by the same document. The
inconsistency in his positions as to the terms of the agreement
makes his testimony less credible than [Mr. Schaumburg's]." (R.
149-150; Add. 3)

8

The court further commented on Christopher Watkins testimony saying that his damage
calculations were "not an accurate reflection of actual damages . . .the Court has discounted
i

[the Watkins'] calculation of damages."
Sufficient evidence was presented to the court to support the factual finding that an oral
agreement existed between the parties relative to the managed accounts. Mr. Schaumburg and

i

Mack Watkins both testified that prior to 1998, the only transactions processed through
Fortress Financial were non-managed accounts. In connection with the managed accounts, Mr.
Schaumburg testified to the existence of the oral agreement, specifically detailing the

<

differences between the non-managed accounts evidenced by the written agreement and the
managed accounts. (Tr. 17-19; 147-149). Specifically, Mr. Schaumburg testified that the
managed accounts were to be run through Fortress Financial and that Fortress Financial would
receive a $.06 per share commission. (Tr. 17). Further, Mr. Schaumburg confirmed that the
Watkins could not receive a commission on the managed accounts indicating the entire $.06
4
would belong to Fortress Financial. Id. This is consistent with the testimony provided by
Larry Boydston that the managed accounts could not receive a commission because, in part,
the Watkins were receiving a management fee from their clients. (Tr. 117). Finally, Fortress
Financial provided the Court with a damage calculation received into evidence which provided
a summary of those trades subject to the $.06 per share transaction fee assessed the managed
accounts. (Add. 9). This summary was accepted and adopted by the trial court as "an accurate

«

calculation of the damages suffered by [Fortress Financial]. (R. 150). Based on the trial
courts findings of the existence of an oral contract regarding managed accounts, the $.06 per
share due Fortress Financial and the number of shares traded, the court had before it sufficient

'

evidence to conclude the Watkins breached the oral managed account agreement.

i
9

Finally, the court also madefindingsof fact regarding the issue of whether the Watkins
are entitled to commissions for advisory clients. In response to the Watkins Objection to
Proposed Findings of Fact and Conclusions of Law, the Watkins alleged that the trial court
was silent as to the issue of commissions. (R. 154; Add. 7 at 2). In response the trial court
stated that it did not receive any argument from counsel on that point during trial. (R. 157158; Add. 8). As such, the court weighed the evidence before it and denied the objection on
the issue of commissions.
POINT II
THE DISTRICT COURT DID NOT COMMIT REVERSIBLE ERROR IN ITS
FINDINGS AND THEREFORE THE DAMAGES AWARDED TO FORTRESS
FINANCIAL FOR BREACH OF THE ORAL CONTRACT SHOULD BE UPHELD.
A.

The District Court Did Not Error in Finding That the Watkins Admitted
Liability for the Breach of the Managed Accounts Agreement in Addition to
the Watkins Admitted Liability for the Breach of the Written Independent
Contractor Agreement.

The district court did not error in determining that Christopher Watkins admitted liability
to the separate oral agreement concerning the managed accounts ("managed accounts
agreement"). In its finding of facts and conclusions of law, the district court found that
"Defendants previously admitted liability for breaching the managed account agreement."
Appellee's Brief Addendum 4, p. 3, 5 (hereinafter "Add. 3").
It is clearfromthe testimony of Christopher Watkins, that he admitted liability for breach
of both the written "independent contractors agreement" as well as the separate oral agreement
concerning managed accounts. Trial Transcript, p. 75-80. Specifically, Christopher Watkins
states that it was "part of [the] agreement to bring [his] managed accounts over to Fortress
Financial" and that when he admitted liability it went to the issue of the managed accounts. (Tr.
76).
10

Furthermore, Mr. Thomas Schaumburg gave what the district court found to be the "only
consistent testimony as to the terms of the agreement on managed accounts," (Add. 3 at 3) in that
Fortress Financial was to receive a transaction fee of $.06 per share for all managed accounts,
and that the Christopher Watkins was to receive no commission for these trades. (Tr. 79, 117).
Mr. Larry Boydston, as an expert witness, also testified that it would be unreasonable, given the
circumstances, for Chris Watkins to receive a percentage of the $.06 transaction fee. (Tr. 11718).
The district court found this testimony consistent with the course of dealings between the
parties. The court noted the fact that Fortress Financial and Mack Watkins "had done business
for several years before 1998, and that the managed accounts were only brought to [Fortress
Financial] for purposes of trading at the time defendant Mack Watkins determined that he would
be out of the country for three years." Add. 3 at 2-3. In addition, "Christopher Watkins testified
that he had taken over his dad's company and needed a broker/dealer to transact trades. It was at
that time that the managed accounts were to be brought to [Fortress Financial]." Id.
Finally in its findings of fact, the district court found that the Watkins had traded
1,137,224 shares for their managed accounts through another broker/dealer during the time the
managed account agreement with Fortress Financial was in effect. Add. 4 at 3. Therefore, the
district court logically and justly set damages at $68,233.44, which represents the total shares
traded on managed accounts, multiplied by $.06 per share. Id. at 3-4.
These findings of fact and conclusions of law are justified by the evidence and
testimonies produced at trial, and should therefore be upheld on appeal.
B.

The Completeness of the Independent Contractors Agreement was Not a
Material Finding. Therefore the District Court Did Not Need to Rule On Its
Completion. Nor Did the Court Err In Its Findings That the Managed
Accounts Agreement Was Not Included in the Independent Contractors
Agreement
11

The Appellants correctly note in their brief that the "existence of a separate contract is
generally a question of law." See Appellant Brief, 21 (citation omitted). However, Appellants
then direct the Court's attention to case law concerning the completeness of a contract, citing
Hall v. Process Instr. & Control Inc., 866 P.2d 604, 606 (Utah App. 1993). In addition
Appellants propose that the "district court arguably implied the clearly erroneous subsidiary
finding of incompleteness that led to the conclusion the Independent Contractors Agreements did
not address how to compute the Watkins' compensation for managed accounts," and "[i]f so, the
district court's decision should be reversed and remanded for fact findings on this point."
Appellants Brief, 22 (stating that completeness of the written Independent Contractors
Agreement was a material issue and therefore failure by the district court to rule on its
completion is reversible error) (citing Acton v. J.B. Deliran, 737 P.2d 996, 999 (Utah 1987)).
Appellants argument is flawed based on the following three reasons: (1) the district court
neither held nor implied that the Independent Contractors Agreement was incomplete on its face;
(2) the district court did not need to find the Independent Contractors Agreement to be
incomplete in order to find that it did not govern the Managed Account Agreement - two separate
agreements can co-exist without negating or conflicting with one another; and (3) even if a
determination of the Independent Contractors Agreement's completeness was a material issue in
determining compensation for managed accounts, the facts in the record are clear and capable of
supporting a finding in favor of the judgement and therefore no reversible error was committed.
1.

The District Court Neither Held Nor Implied that the Independent
Contractors Agreement, Between Fortress Financial and the Watkins,
Was Incomplete on its Face.

Contrary to the Appellants contentions, the district court made no findings, expressed or
implied, as to the completeness of the Independent Contractors Agreement, nor did the district

12

court make implications as to its completeness. Included in the district court'sfindingsof fact
are the following:
3.
Around thefirstpart of the 1998, Defendants sought to enter into a
separate agreement with Plaintiff whereby Defendants could transact securities
trades for accounts they managed for advisory clients. Said accounts are hereafter
referred to as "managed accounts."
4.
The Court finds that the managed accounts were not part of the business
dealings between Plaintiff and Defendant W. Mack Watkins prior to 1998.

5.
Plaintiff and Defendant W. Mack Watkins had done business for many
years before 1998, but the managed accounts were only brought to Plaintiff when
Defendant W. Mack Watkins determined that he would be out of the country for
three years.
7.
The Courtfindsthat the managed accounts were not included in the
written contracts entered into between Plaintiff and Defendants. Instead, the
written contracts applied only to other "regular" accounts.
8.
The Courtfindsthat the terms under which the managed accounts were to
be traded through Plaintiff were part fo a separate oral agreement, hereafter
referred to as the "managed account agreement."
R 171, Add. 4 at 2.
The record is clear in that district court made nofindings,expressed or implied, as to the
completeness of the written Independent Contractors Agreement. Neither party made any claims
in their affidavits as to whether the written Independent Contractors Agreement was intended to
be completely integrated or not. In addition, because the managed accounts were found to be
part of a "separate oral agreement," the parol evidence rule does not come into question, nor was
the completeness of the written Independent Contractors Agreement a material issue that
required a ruling by the district court. Id.
2.

The Completeness of the Independent Contracts Agreement is Not a
Material Issue, and Therefore the District Court Did Not Have to
Rule on its Completion in Order to Find That it Did Not Govern the
Managed Accounts Agreement
13

The Utah Supreme Court has held that "[fjailure of the trial court to make findings on all
material issues is reversible error unless the facts in the record are clear, uncontroverted, and
capable of supporting only a finding in favor of the judgment." Acton, 737 P.2d at 999 (citation
and internal quotations omitted). Appellants argue that the determination of integration as to the
written Independent Contractors Agreement is a material issue, and the district court's failure to
make this determination is grounds for remand. However, this argument simply does not pass
muster. The error in this line of argument is best illustrated by way of additional case law.
Utah appellate courts have continuously held the integration of a contract to be a general
issue of material fact when the question of a contract's completeness is questioned either by
affidavit or at trial, and therefore must be determined by the trial judge. See, e.g, Colonial
Leasing Co. v. Larsen Bros. Const Co., 731 P.2d 486,486-87 (Utah 1986) ( "Since affidavits
[presented at trial] raise a factual issue as to whether the contract was in fact intended to be
integrated, the trial judge will need to hear the evidence on that issue."). The Tenth Circuit has
held that integration of a contract must be determined if parol evidence is offered as
interpretation of that contract. See, Applied Genetics International, Inc. v. First Affiliated
Securities, Inc., 912 F.2d 1238,1245 (stating further that evidence of oral agreements is
considered if the agreement [sic] does not vary the terms of the writing, or if [they are] separate
and distinct from, and independent of, the written instrument.) (citations omitted and emphasis
added).
The facts of this case illustrate a clear distinction from the above cited cases. In the case
at hand, there were no affidavits submitted that questioned the integration of the written
Independent Contractors Agreement, nor was that issue raised at trial. In addition, there was no
parol evidence offered to dispute the interpretation of that agreement. Mr. Schaumburg's
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testimony, which that district court found to be the "only consistent testimony as to the terms of
the agreement on managed accounts" (Tr. 149), simply stated that managed accounts were not
included in the Independent Contractors Agreement, and were in fact a whole separate
agreement. This separate agreement did not "contradict, alter, add to, or vary the plain terms of
the writing," rather it was "separate and distinct from, and independent of, the written
instrument." Applied Genetics\ 9Y1 F.2d at 1245 (citations omitted).
Therefore, the district court did not err in its failure to rule on the completeness of the
Independent Contractors Agreement or in itsfindingthat the managed accounts were governed
by a separate oral agreement.
i.

The District Court Was Within Its Discretion When It Ruled
On the Credibility of Mr. Schaumburg's Testimony
Concerning the Managed Accounts Agreement.

The district court was well within its discretion in judging the credibility of the witness
who testified at trial concerning the managed accounts agreement. Under rule 52 of the Utah
Rules of Civil Procedure, "[i]n all actions tried upon the facts without a jury... [findings of
fact, whether based on oral or documentary evidence, shall not be set aside unless clearly
erroneous, and due regard shall be given to the opportunity of the trial court to judge the
credibility of the witnesses" URCP 52(a) (emphasis added). The district court found Mr.
Schaumburg's testimony concerning the managed accounts to be "credible" and "clear as to all
of the terms." (Tr. 149). In addition, the court found Christopher Watkins' testimony to be
inconsistent with exhibits received by the court.
Christopher Watkins testified as to the managed accounts, that he expected to
receive a commission on those accounts consistent with the written contract.
However, the contract, Plaintiffs exhibit 2, also required the defendants to pay
the management fee . . . which was at variance with his testimony. [The]
inconsistency in his positions as to the terms of the agreement makes his
15

testimony less credible than [Mr. Schaumburg's]. Therefore, based upon the
credibility of the witnesses and the various damage calculations to which they
testified, the Court determines that [Mr. Schaumburg's] Exhibit 6 is an accurate
calculation of the damages suffered by [Fortress Financial] as a result of
defendant's breach.
(Tr. 150).
In its findings of facts, the district court was fully justified by the facts of the case.
These findings are not "clearly erroneous," and should therefore not be overturned.
3.

Even If a Determination of the Independent Contractors Agreement's
Completeness Was a Material Issue in Determining Compensation for
Managed Accounts, the Facts in the Record are Clear, and Capable of
Supporting the District Court's Findings.

Even if the failure to rule on the integration of the Independent Contractors Agreement
was a genuine issue of material fact, the facts in the record are "clear, uncontroverted, and
capable of supporting" the district court's findings. Acton, 727 P.2d at 999.
We can first look to the course of dealings between the two parties. As stated in the
record, Fortress Financial and Mack Watkins had done business since 1992. (Tr. pp. 11-12).
However, between the years of 1992 and 1998, managed accounts were not part of the business
dealings between the two parties. In 1998, Mack Watkins determined that he would be out of the
country for three years, and his sone Christopher Watkins would be taking over his father's
(Mack Watkins') business. (Tr. *). At the time, Christopher Watkins was not licensed to process
trades for managed accounts, and needed a broker/dealer to process those trades. It was at this
time that the managed accounts were to be brought to Fortress Financial. (Tr. *).
i.

The Testimony of Mr. Schaumburg.

Mr. Schaumburg testified as to the details involved with managed accounts. He testified
that (a) the managed accounts were not part of the written Independent Contractors Agreement;
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(b) that the managed accounts were, in fact, part of a wholly separate agreement; (c) that the
Watkins were not to receive a commission form Fortress Financial for these accoimts; and (d)
that the Watkins essentially made this agreement because Fortress Financial was will in to
process these accounts at a transaction fee of 6 cents a share - which is a lower fee than what they
were being charged by other firms.
Q.
(By Mr. Eder) Okay. First off, Mr. Schaumburg, lets' talk about the
managed accoimts. First off, what are managed accounts?
A.
Managed accounts are accoimts of clients who pay a management fee, in
this case of roughly 1 to 3 per cent to have their money managed for them. And that's that and transaction fees are the only fees that they - they pay for. They don't Q.
Okay. As part of your contract with Mr. Watkins and Mr. Watkins, was it
your understanding that they were going to bring accounts to Fortress Financial?
A.
Absolutely.
(Tr. 14).
Mr. Schaumburg testifies as to the transaction fees that Fortress Financial was to charge
for processing the managed accounts for Christopher.
Q.
Tell me about the transaction fees. What were the transaction fees that
would be charged in a typical transaction?
A.
Well, typically, a money manager would go out and find a broker-dealer
that will process their trade for them at the - at the best economical rate. In other words,
aQ.
Are you that - are you that broker-dealer?
A.
As a - yes, I was Q.
Okay.
A.
I was willing to do it cheaper than they were - they [the Watkins] were
having it done at either Merrill Lynch or Paine Rauscher's.
Q.
So what fees did you charge?
A.
I charged them nothing on the managed accounts.
Q.
There was - there was never A.
They never traded any managed accounts through me.
Q.
Okay. If they would h a v e A.
They didn't bring them over, so that's the reason I didn't Q.
Had they brought them over, what fees would have you incurred on those
transactions?
A.
Well it would have been 6 cents a share that would have came to Fortress
Financial. And then, or course, the client would have paid the transaction fees.
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(Tr. 16-17).
Q.
So, now you said 6 cents per share.
A.
Six cents per share.
Q.
Okay. S o A.
The arrangement was it was 6 cents per share. The verbal arrangement that
Mack and I had established, and later on his son, was I would do the trades for 6 cents a
share and they'd pay all the expenses, with a minimum ticket of $50.
(Tr. 17-18).
Mr. Schaumburg testified that the written contract didn't not apply to managed accounts.
Q.
Okay. But, for instance, now, if- if the Watkins' had brought the
managed accounts over, why wee they not entitled to, say 80 percent of the 6 cents a
share fee?
A.
Well this contract didn't apply tot he managed accounts at all. That is a
separate issue. That was a monlight-type job that they had managing money away from
Fortress Financial.
Q.
So what did this contract apply to?
A.
This - this applied to, in Mack's case, strictly the mutual funds rates,
because he told me that's all he was ever going to do, and that's all he ever did for five
years.
Q.
Okay.
A.
Until he left. That's the onlyQ.
What about in Chris Watkins' case?
A.
When I interviewed Chris to come to Fortress Financial, he assured me
that he had accounts other than the managed accounts that he would be bringing over.
And he brought those over and he was paid his commission rates on those. We'll call
those regular accounts.
Q.
Okay.
A.
This contract here did not apply to the managed accounts. Because
Fortress Financial had, really, nothing to do with those accounts.
(Tr. 18-19).
ii.

Testimony of Christopher Watkins

In his testimony, Christopher Watkins admitted liability on the claim of breach of
contract for failing to process the trades for their managed accounts through Fortress financial.
Q.
Okay. Isn't it also true that part of your agreement with Fortress Financial
required you to bring your managed accounts over to Fortress Financial?
A.
That's in the contract, yes.
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Q.
A.
Q.
A.

And when vou admitted liability in this case, that's Yes.
- that goes to that issue, right?
That's correct.

(Tr. 76).
Q.
So, Mr. Watkins, then, during the entire contract period, isn't it true that
you didn't bring any managed accounts over to Fortress Financial?
A. I did business with a client that was a managed account at Fortress Financial.
Q.
Do you remember how many shares you transacted for that client through
Fortress Financial?
A.
I don't recall off the top of my head, no.
Q.
Do you know how may shares you transacted for managed accounts during
the time of the contract that weren't through Fortress Financial?
A.
I have that - would you please restate the question?
Q. How many shares did you transact through - through another brokerage
besides fortress Financial during the time of the contract?
MR, MANSFIELD: And I'd object to the extent it calls for speculation. If
he can answer THE COURT: It's overruled. He can answer.
THE WITNESS: Total number of shares transacted. One more time,
please.
Q.
(By Mr. Eder) How many shares did you transact for managed accounts
during the time of the contract that you didn't do through Fortress Financail?
A.
Will, I'm - I'm going to speculate here, but i belief it was about - hang on.
Probably close to five or six hundred thousand shares.
Q.
Those shares, where did you - what brokerage did you use to transact
those?
A.
Daine Rauscher.
Q.
Daine Rauscher.
A.
Uh-huh. (Affirmative).
Q.
What was Daine Rauscher paying at the time?
A.
What were they paying me?
Q.
And what were they charging the clients?
A.
They were paying me zero.
(Tr. 78-79).
iii.

The Testimony of Larry Boydston
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Larry Boydston was recognized by the court as a expert in his field, and was allowed to
testify as to the standards and customs involved in these financial matters in a manner that was
"consistent with his education and experience." (R. p. 114-15)
Q.
Okay. Now, you've reviewed the contract and other documents related in
this case to fortress Financial; is that correct?
A.
I have.
Q.
Is it - would it be ordinary and customary in the industry for a
representative to receive a portion of the per-share fee as well as a commission?
A. Absolutely not.
(Tr. 117).
The record clearly shows that Christopher Watkins admitted liability on the claim of
breach of the oral contract for failure to process trades for their managed accounts through
Fortress Financial. The record also indicates that managed accounts were never part of the
business dealings between the Watkins and Fortress Financial before 1998, at which time Mack
Watkins determined he would be out of the country for three years. Furthermore, we have the
testimony Larry Boydston, as an expert witness, that states it is not customary in the industry for
a representative to receive both a commission and a per-share fee, which is what the Christopher
claims was his understanding of the agreement. Mr. Boydston's testimony is consistent with that
of Mr. Schaumburg. Therefore even if the determination of integration of the Independent
Contractors Agreement is a genuine issue of material fact, the clear weight of the evidence fully
supports the district court's judgement.
POINT III
THE APPELLANTS' STATUTE OF FRAUD ARGUMENT CANNOT BE RAISED FOR
THE FIRST TIME ON APPEAL,
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In order for an argument to be considered on appeal, it must be properly presented at the
trial level and preserved for appeal. See, e.g., Shire Development v. Frontier Investments, 799
P.2d 221, 221 (Utah App. 1990). The Watkins now argue that the oral agreement that the district
court found to govern managed accounts, was an agreement that lasted for a duration longer than
two years and would have violated the statute of frauds. U.C.A. 70A-2-201 (2003). However

*

this argument was never raised at trial, and should not be considered on appeal. Appellants
contend that they did not advance this argument at trial because they were "unaware the district
I
court was entertaining the idea of enteringfindingsregarding terms, liability, and damages of a
completely separate oral contract." Appellant Brief, 22, n. 2. Irregardless of this contention, the
rule still stands, to which there is no exception. Therefore the statute offraudsargument should

<

not be entertained by this court.
POINT IV
APPELLEE SHOULD BE AWARDED ITS ATTORNEY FEES ON APPEAL

I

Rule 33, Utah R. App. P., provides that if a civil appellant files a frivolous appeal, the
appellate court shall award just damages, which may include the prevailing party's reasonable
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attorney fees on appeal. A "frivolous" appeal is defined to mean an appeal that is not
grounded in fact, not warranted by existing law, or not based on a good faith argument to
extend, modify, or reverse existing law. Rule 33(b).
In the instant case, the appellants1 appeal isfrivolousand therefore attorney fees should
be awarded to Fortress Financial. Contrary to appellants1 contention that Fortress Financial
"completely failed" to produce evidence to support the jury's verdict (Appellants1 brief, at 23),
Fortress Financial produced sufficient evidence of damages resulting from the Watkins breach
21
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of contract. Appellants have failed to marshal that evidence, thus forcing Fortress Financial to
marshal the evidence itself and thereby incur substantial attorney fees.
CONCLUSION
Upon review of the record, it is eminently clear that the district court'sfindingsof facts
and conclusions of law were based on sound judgement and are consistent with the evidence and
testimony offered at trial. The Watkins were found to be in breach of the managed accounts
agreement, and damages were justly set at $68,233.44. The trial court's final judgment should
be upheld, and Fortress Financial should be awarded its attorney fees on appeal.
DATED this _ 2 _ day of May, 2003.
OSBORNE & BARNHILL, P.C.

BrijfcrR. BafnEIIl
Attorneys for Appellee
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J. Bruce Reading (#2700)
SCALLEY & R E A D I N G ,

P.C

SALT LAKE COUNTY

Attorneys for Plaintiff
261 East 300 South, Suite 200
Salt Lake City, Utah 84111
Telephone: (801) 531-7870
Facsimile: (801) 531-7968

By
Deputy Clerk

I N T H E T H I R D JUDICIAL DISTRICT C O U R T
I N A N D F O R SALT LAKE C O U N T Y , STATE O F U T A H

COMPLAINT

FORTRESS FINANCIAL AND P E N S I O N
SERVICES, INC.,

Plaintiff,
vs. .
W. M A C K W A T K I N S and CHRISTOPHER

M.

WATKINS,

cMiNo.iyffiC^it^M
Judge

ya\lav

Defendants.
COMES NOW the Plaintiff for cause of action alleges and complains against the Defendants
as follows:
1.

The parties are doing business within Salt Lake County, State of Utah and all actions

relevant hereto transpired within Salt Lake County.
2.

*

On or about the 2 nd day of January, 1998, the Defendant W. Mack Watkins entered

into an Independent Contractors Agreement with the Plaintiff. A copy of said agreement is
attached hereto as Exhibit "A" and made by reference a part hereof.
3.

On or about the 10th day of March, 1998, the Defendant Christopher M. Watkins

entered into an Independent Contractors Agreement with the Plaintiff. A copy of said agreement is
attached hereto as Exhibit " B " and made by reference a part hereof.

4.

Defendant W. Mack Watkins is in default under the terms of his Independent

Contractors Agreement in that on or about December 21,1999, the Defendant W. Mack Watkins
executed a letter wherein he resigned from the Plaintiff, Fortress Financial.
5.

Defendant Christopher M. Watkins acted under the direction and supervision of the

Defendant W. Mack Watkins during the calendar year of 1998.
6.

During 1998 to the present there have been various breaches of the contracts

entered into by the Defendants as follows:
a.

Material misrepresentations wherein the Defendants agreed to make a good

faith effort to encourage their advisory clients to use Southwest Securities. At the time the
agreements were signed the Defendants knew or should have known that their advisory
clients would not use Southwest Securities and failed to inform Plaintiffs of that fact.
b.

The Defendants failed to use their best efforts to encourage their advisory

clients to use Southwest Securities.
7.

From November 1999 through January of 2000 the Defendant Christopher M.

Watkins transacted deep discount trades without authorization to the detriment of the Plaintiff.
8.

Pursuant to the terms of the contracts the Plaintiff should be awarded its reasonable

attorney's fees.
WHEREFORE, Plaintiff prays judgment against the Defendants as follows:
1.

Plaintiff should be awarded a sum to be proven at trial but not less than $59,000.00

for the failure of the Defendants in notifying the Plaintiff at the time of the signing of the contracts

COMPLAINT

Page 2

that they would not be able to bring their advisory clients to use Southwest Securities, or, in the
alternative that they failed to make good faith efforts to do so.
2.

Plaintiff should be awarded an amount to be determined at trial but not less than the

sum of $15,000.00 for discounted trades made by the Defendants and not authorized by the
Plaintiff.
3.

For reasonable attorney's fees to be proven at trial.

4.

For such other and further relief as the Court deems just.

DATED

this

o

day of April 2000.
SCALLEY & READING, P.C.

ace Reading
Attorney for Plaintiff
Plaintiffs address:
730 Vista View
P.O. Box 2287
Overton, N V 89040
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V I XlHUtlAU

I

INDEPENDENT CONTRACTORS AGREEMENT
I.

GENERAL - Fortress Financial and Pension Services, Inc., is organized and licensed
with the Securities and Exchange Commission as a General Securities Broker/Dealer. It's
business is to provide financial and investment advice, offer general securities, limited
partnerships and certain insurance products to the public as investments. The focus of the
firm will be long termfinancialplanning, high quality, conservative and reliable
investment recommendations versus short-term speculative trading.

II.

AGREEMENT - Agreement made this 2nd day of January 1998, between Fortress
Financial and Pension Services Incorporated, a corporation organized and existing under
the laws of the state of Utah, having its principal place of business at 10 East South
Temple, Salt Lake City, County of Salt Lake, State of Utah, herein called "Company"
and W. Mack Watkins whose home address is 856 East Crestwood Road, Kaysville, Utah
84037 herein called "Representative or Registered Investment Advisor" (RIA), WMW
Management, Inc., Mack Partners Ltd. and Mack Associates LLC which are investment
advisory entities controlled by Mr. Watkins and located at 10 East South Temple, Salt
Lake City, Utah 84133. IN CONSIDERATION of mutual covenants contained herein,
the Company and Representative agree as follows:

Section 1:

*

Company hereby appoints Representative as an independent contractor to provide

financial and investment services, made available through the Company subject to the terms,
conditions and covenants set forth in this agreement. Representative hereby accepts such
appointment and agrees to comply with the terms and to perform all conditions herein.
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Section 2:

Representative shall have the right to offer financial and investment advise,

recommend the purchase and sale of general securities, limited partnerships and if properly
licensed, certain insurance products as investments to the public. Solicitation will be made only
in those states where the Company and the Representatives are properly registered and approved
by the State's Securities Division.

Section 3:

Representative will have successfully completed the Series 7 and 63 examinations

and comply with pertinent laws and regulations of States, Securities and Exchange Commission,
and National Association of Securities Dealers. All testing, transfers and registration fees will be
paid by Representative. Representative will pay annual renewal fees, normal bonding costs, and
other routine costs associated with maintaining a license with a broker dealer.

Section 4:

Representative will be competent to assist clients, define investment objectives,

design investment programs and make "suitable" investment recommendations. Before
recommending the purchase or sale of an investment, Representative will ascertain suitability of
such transaction given the client or prospects complete financial and tax situation.

Section 5:

A.

All securities or insurance transactions will be processed through Fortress
Financial and Pension Services, Inc. Before entering a buy or sell order
for a client, Representative will have the written approval of the Company
President or other authorized Principal.

B.

Representative will call all trades into Company main office where a ticket
will be prepared and initialed by the Company President or other
authorized person. The trade will be called into the clearing company by
the main office. Confirmation of the trade will be relayed to
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Representative.

Section 6:

Representative will not dispense tax, legal or other advice requiring a license but

will refer clients to an appropriate professional source.

Section 7:

All outgoing, written correspondence will have the personal approval of the

Company President. Representative will submit the original and a copy of the correspondence to
the President or designated principal for review. An initialed copy will be maintained in the
Company's outgoing correspondence file.

Section 8:

Representative will not accept cash, check or any other form of payment from

clients. Payment for security purchases must be mailed by client directly to Southwest Securities
if it is an individual stock or bond transaction or to the appropriate Mutual Fund Company if a
fund purchase. For advisory clients payment should be made by them to their respective
broker/dealer.

Section 9:

Representative will not accept stock, bond and other security certificates.

Representative will have clients mail them immediately to their Southwest Securities, Inc.,
account or appropriate broker/dealer if an advisory client.

Section 10:

Representative will pay postage on mail originated by him or her and use only the

Company main office address as a business address. At no time will a home or other address be
used to transact securities business. All mail delivered to company address will be opened by
Company President or an appointed Principal and then forwarded to the Representative.
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Section 11:

Office space, furnishings and equipment will be provided by the Representative at

no cost to the Company.

Section 12:

A.

Telephone installation, maintenance and monthly charges will be the
responsibility of the Representative.

B.

When calling the main office, Representative will not use toll-free line
unless advised to do so.

C.

Representative may use an additional telephone number other than the
Company main office number on his business card.

Section 13:

A.

Company will employ a part-time receptionist capable of light typing,
filing and operation of word processing programs and computer
equipment.

B.

Representative may mail in or deliver securities related tasks for the
receptionist to complete. These tasks should be coordinated with the
receptionist.

C.

Large time consuming tasks will be accomplished at the expense of the
Representative.

Section 14:

At least three sources of financial research material will be available at the

Company main office. Any additional research material must be purchased by the
Representative. Company-provided materials may not be removed from the office, however,
copies or extracts will be made available upon request at no cost to the Representative.
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Section 15:

The Company's advertising budget will be minimal. Cooperative and other cost

sharing advertising arrangements with Mutual Fund Companies, etc., are encouraged. Under no
circumstances will advertising be permitted without the written approval of the Company
President.

Section 16:

All office supplies and personal equipment used by the Representative will be

purchased and maintained by the Representative.

Section 17:

Representative shall not use Company name on stationary, documents or

advertising without written consent of the Company. Under no circumstances will Company
stationary, note pads with logo, etc., be used for non-securities related business or purposes.

Section 18:

As an independent contractor, Representative shall be responsible for withholding

and payment of his own Federal and State income taxes, FICA, insurance premiums and other
self-employment fees normally assessed by Federal and State agencies.

Section 19:

Representative will be responsible for his own retirement and medical benefits.

Section 20:

Standards of Performance
A.

Major U.S. Stock Exchanges open at 7:30 a.m. and close at 2:00 p.m.
local time. Representative is expected to be reasonably available during
market hours to service client needs. In any case, Representative will keep
Company President informed of anticipated absences and general
whereabouts during market hours.
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B.

Representatives will be familiar with Fortress Financial written
supervisory procedures, maintain proficiency as a securities representative
and have current knowledge of state and federal laws pertaining to the
profession.

C.

There will be no "parking" of securities licenses while pursuing other
endeavors. A minimum of $10,000 in commissions must be generated
each year to maintain a license with Fortress Financial. Administrative
personnel are exempt from this requirement.

Section 21:

Compensation
A.

Representative will be compensated by net commissions derived from
investments bought and sold through Representative. Clearing fees will be
paid by Representative.

B.

Representative will receive 80 percent of the net commissions received by
the Company for business transacted by the Representative during a
calendar month.

C.

Before engaging in any other business or being compensated by another
person, Representative will have the express written approval of the
Company President.

D.

Only commissions received by the Company will be paid to the
Representative on the second business day of each month following the
month commissions ere earned. There will be no mid-month draws.

E.

Commissions paid to the Representative that are later reversed for any
reason will be reimbursed to the Company by the Representative.
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F.

If this agreement is terminated, Representative shall be entitled to
commissions legally earned prior to the date of termination, less
termination fees, postage, telephone and other expenses incurred.
Commissions will not be paid to Representative until payment is received
by Company.

Section 22:

A.

This agreement shall be come effective on January 2, 1998, and shall
remain in effect for a period of two years unless terminated for breach or
as herein provided.

B.

This agreement may be terminated by mutual agreement of the parties
hereto or by written notice. Written notice shall serve to terminate this
agreement 30 days after the date of such notice.

C.

Amendments or modifications to the agreement may be made within 30
days notice to other party.

D.

A letter of extension signed by the Company President may extend this
contract beyond the termination date above.

Section 23:

This agreement is personal to the parties hereto and may not be assigned by

Representative, in whole or in part, without the prior written consent of Company.

Section 24:

Representative shall have no right or authority either expressed or applied, to

assume or create, on behalf of the Company, any obligation or responsibility of whatsoever kind
or nature.
Section 25:

Representative hereby agrees to indemnify Company, its agents, and employees,

against all claims, damages, losses and expenses, including reasonable attorney's fees arising out
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of performance of Representative's work hereunder that are caused in whole or in part by
Representative's negligent act or omission, or that of any one employed by Representative for
whose acts he may be liable. Representative also agrees to hold the Company harmless from
legal proceedings, claims or judgments imposed on WMW Management, Inc., Mack Partners
Ltd., Mack Associates LLC or other business entitles linked to Investment Advisors activities.

Section 26:

The Company (Fortress Financial) is separate and distinct from WMW

Management, Inc. However, Sections 27, 35, 40 and 43 of Article EQ of the NASD Rules of
Fair Practice require the Broker/Dealer with whom the Registered Investment Advisor is
associated supervise the business activities of the advisor. This responsibility entails monitoring
the administration, accounting, suitability of financial advice, and portfolio selections,
performance results, legal compliance, complaints and client relations. Accounts will be
approved by a Fortress Financial Principal before transacting business in the account. Trades for
advisory clients will be approved, processed and recorded as if they were Fortress Financial
trades. The only deviation is that the actual consummation of a trade for an advisory client will
be done through their respective Broker/Dealer versus Southwest Securities.

Section 27:

The principals and officers of WMW Management, Inc., Mack Partners Ltd. or

Mack Associates LLC further agree to pay all claims, damages, losses and expenses to include
attorney fees in the event that the Company (Fortress Financial) is implicated in legal proceeding
of the above entities or the Representatives other business activities.

Section 28: To facilitate management and supervisory efforts, WMW Management, Inc. and
Mack Partners Ltd. agrees to make a good faith effort to encourage all of his existing and future
advisory clients to use Southwest Securities to clear their advisory account trades.
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Section 29: WMW Management, Inc., Mack Partners Ltd., and Mack Associates LLC agrees to
comply with the provisions of Sections 27, 35, 40 and 43 of Article HI of the NASD Rules of
Fair Practice, Fortress Financial written supervisory procedures and amendments,
memorandums, letter of approval dated June 2, 1997, state and other directives regarding
investment advisory activities.

Section 30:

This agreement and any amendments hereto shall be governed by and construed in

accordance with the laws of the State of Utah.

Additional Terms: None

IN WITNESS WHEREOF, the parties have executed this agreement on the day and year
first above written.

By:

, PRESIDENT
-ORTRESS FINANCIAL & PENSION
SERVICES, INCORPORATED

REPRESENTATIVE
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INDEPENDENT CONTRACTORS AGREEMENT
I.

GENERAL - Fortress Financial and Pension Services, Inc., is organized and licensed
with the Securities and Exchange Commission as a General Securities Broker/Dealer. It's
business is to provide financial and investment advice, offer general securities, limited
partnerships and certain insurance products to the public as investments. The focus of the
firm will be long term financial planning, high quality, conservative and reliable
investment recommendations versus short-term speculative trading.

II.

AGREEMENT - Agreement made this 10th day of March 1998, between Fortress
Financial and Pension Services Incorporated, a corporation organized and existing under
the laws of the state of Utah, having its principal place of business at 10 East South
Temple, Suite 1000, Salt Lake City, County of Salt Lake, State of Utah, herein called
"Company" and Christopher M. Watkins whose home address is 168 West 1100 North,
Farmington, Utah 84025 herein called "Representative or Registered Investment Advisor"
(RIA), WMW Management, Inc., Mack Partners Ltd. and Mack Associates LLC which
are investment advisory entities controlled by Mr. Watkins and located at 10 East South
Temple, Suite 1000, Salt Lake City, Utah 84133. IN CONSIDERATION of mutual
covenants contained herein, the Company and Representative agree as follows:

Section 1:

Company hereby appoints Representative as an independent contractor to provide

financial and investment services, made available through the Company subject to the terms,
conditions and covenants set forth in this agreement. Representative hereby accepts such
appointment and agrees to comply with the terms and to perform all conditions herein.

1

Section 2:

Representative shall have the right to offer financial, investment and insurance

advise, recommend the purchase and sale of general securities, limited partnerships and if
properly licensed, certain insurance products the public. Solicitation will be made only in those
states where the Company and the Representative are properly registered and approved by the
State's Securities Division.

Representative will have successfully completed the Series 7, 63 and

Section 3:

insurance examinations and comply with pertinent laws and regulations of
States, Securities and Exchange Commission, and National Association of
Securities Dealers. All testing, transfers and registration fees will be paid
by Representative. Representative will pay annual renewal fees, normal
bonding costs, and other routine costs associated with maintaining a
license with a broker dealer.
B.

Securities and Insurance continuing education requirements are the
responsibility of the Representative. The Company will provide at no cost
mandatory reading materials which will satisfy a portion of the continuing
education requirement for representatives with less than 10 years in the
securities business. The Representative will be responsible for
accomplishing the balance of the required training to include the expense
of such training. See continuing education policy.

Section 4:

Representative will be competent to assist clients, define investment objectives,

design investment programs and make "suitable" investment recommendations. Before
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recommending the purchase or sale of an investment, Representative will ascertain suitability of
such transaction given the client or prospects complete financial and tax situation.

Section 5:

A.

All securities and insurance transactions will be processed through Fortress
Financial and Pension Services, Inc. Before entering a buy or sell order
for a client, Representative will have the written approval of the Company
President or other authorized Principal.

B.

Representative will process all trades through Company main office where
a ticket will be prepared and initialed by the Company President or other
authorized person. The trade will be called into the clearing company by
the President or his appointed representative. Verbal confirmation of
trades will be relayed to Representative when trade is consummated. A
hard copy will be provided when received by the main office.

C.

Representative will maintain a trade journal on the reverse side of
customer account form. Additionally, Representative will keep duplicate
client account records, client files and a stock and bond cross-reference
book.

D.

Mutual fund applications and trades will be forwarded to, the office
administrator for proper recording, signatures, ticket preparation and
further processing if necessary. Mutual fund statements will be kept in
Representative's client files.

Section 6:

Representative will not dispense tax, legal or other advice requiring a license but

will refer clients to an appropriate professional source.
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Section 7:

All outgoing, written correspondence will have the personal approval of the

Company President or his designated representative. Representative will submit the original and
a copy of the correspondence to the President or designated principal for review. An initialed
copy will be maintained in the Company's outgoing correspondence file.

Section 8:

Representative will not accept cash, check or any other form of payment from

clients. Payment for security purchases must be mailed bv client directly to Southwest Securities
if it is an individual stock or bond transaction or to the appropriate Mutual Fund Company if a
fund purchase. For advisory clients payment should be made by them to their respective
broker/dealer.'

Section 9:

Representative will not accept stock, bond and other security certificates.

Representative will have clients mail them immediately to their Southwest Securities, Inc.,
account or appropriate broker/dealer if an advisory client.

Section 10:

Representative will pay postage on mail originated by him or he^ and use only the

Company main office address as a business address. At no time will a home or other address be
used to transact securities business. All mail delivered to company address will be opened by
Company President or an appointed Principal and then forwarded to the Representative.

Section 11:

Office space, furnishings and equipment will be provided by the Representative at

no cost to the Company.
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Section 12:

A.

Telephone installation, maintenance and monthly charges will be the
responsibility of the Representative.

B.

When calling the main office, Representative will not use toll-free line
unless advised to do so.
Representative may use additional telephone numbers other than the
Company main office number on his business card, such as personal office
number, cellular phone, fax, etc.

Company will employ a part time office administrator who is also a

Section 13:

registered principal. Her primary responsibilities are to receive company
telephone calls, take orders, approve trades, call in trades, process mutual
fund trades, prepare and maintain required files, logs, records and reports,
open and dispense mail and other administrative tasks as outlined in job
description.
B.

The office administrator is not paid by the company to perform time
consuming administrative tasks for representatives. Representatives may,
however, negotiate an arrangement with the office administrator to
perform business related tasks for them.

Section 14:

Research material must be purchased by the Representative.

Section 15:

The Company1 s advertising budget will be minimal. Cooperative and other cost

sharing advertising arrangements with Mutual Fund Companies, etc., are encouraged. Under no
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circumstances will advertising be permitted without the written approval of the Company
President.

Section 16:

All office supplies and personal equipment used by the Representative will be

purchased and maintained by the Representative.

Section 17:

Representative shall not use Company name on stationary, documents or

advertising without written consent of the Company. Under no circumstances will Company
stationary, note pads with logo, etc., be used for non-securities related business or purposes.

Section 18: ' As an independent contractor, Representative shall be responsible for withholding
and payment of his own Federal and State income taxes, FICA, insurance premiums and other
self-employment fees normally assessed by Federal and State agencies.

Section 19:

Representative will be responsible for his own retirement and medical benefits.

Section 20:

Standards of Performance
A.

Major U.S. Stock Exchanges open at 7:30 a.m. and close at 2:00 p.m.
local time. Representative is expected to be reasonably available during
market hours to service client needs. In any case, Representative will keep
Company President informed of anticipated absences and general
whereabouts during market hours.

B.

Representatives will be familiar with Fortress Financial written
supervisory procedures, maintain proficiency as a securities representative
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and have current knowledge of state and federal laws pertaining to the
profession.
C.

There will be no "parkingtt of securities licenses while pursuing other
endeavors. A minimum of $50,000 in commissions must be generated
each year to maintain a license with Fortress Financial. Administrative
personnel are exempt from this requirement.

Section 21:

Compensation
A.

Representative will be compensated by net commissions derived from
investments bought and sold through Representative. Clearing fees will be
paid by Representative.

B.

Representative will receive a percentage of the net commissions received
by the Company for business transacted by the Representative during a
calendar month as follows:
(1)

80 percent payout for all production if commissions generated
during a calendar month exceed $10,000.

(2)

70 percent payout for commission levels above $5,000 but less than
$10,000.

(3)

60 percent payout on the first $5,000 of commission generated
each calendar month.

(4)

50 percent commission payout on business introduced by the
Representative but processed largely by the Company. In such
cases, level of Company effort, commission split, etc., will be
agreed upon before undertaking the project.

C.

Before engaging in any other business or being compensated by another
person, Representative will have the express written approval of the
Company President.

D.

Only commissions received by the Company will be paid to the
Representative on the last business day of each month. There will be no
mid-month draws.

E.

Commissions paid to the Representative that are later reversed for any
reason will be reimbursed to the Company by the Representative.

F.

If this agreement is terminated, Representative shall be entitled to
commissions legally earned prior to the date of termination, less
termination fees, postage, telephone and other expenses incurred.
Commissions will not be paid to Representative until payment is received
by Company.

Section 22:

A.

This agreement shall be come effective on March 10, 1998, and shall
remain in effect for a period of two years unless terminated for breach or
as herein provided.

B.

This agreement may be terminated by mutual agreement of the parties
hereto or by written notice. Written notice of President shall serve to
terminate this agreement 30 days after the date of such notice.

C.

Amendments or modifications to the agreement may be made within 30
days notice to other party.

D.

A letter of extension signed by the Company President may extend this
contract beyond the termination date above.
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Section 23:

This agreement is personal to the parties hereto and may not be assigned by

Representative, in whole or in part, without the prior written consent of Company.

Section 24:

Representative shall have no right or authority either expressed or applied, to

assume or create, on behalf of the Company, any obligation or responsibility of whatsoever kind
or nature.

Section 25:

Representative hereby agrees to indemnify Company, its agents, and employees,

against all claims, damages, losses and expenses, including reasonable attorney's fees arising out
of performance of Representative's work hereunder that are caused in whole or in part by
Representative's negligent act or omission, or that of any one employed by Representative for
whose acts he may be liable. Representative also agrees to hold the Company harmless from
legal proceedings, claims or judgments imposed on WMW Management, Inc., Mack Partners
Ltd., Mack Associates LLC or other business entitles linked to Investment Advisors activities.

Section 26:

The Company (Fortress Financial) is separate and distinct from WMW

Management, Inc. However, Sections 27, 35, 40 and 43 of Article HI of the NASD Rules of
Fair Practice require the Broker/Dealer with whom the Registered Investment Advisor is
associated to supervise the business activities of the advisor. This responsibility entails
monitoring the administration, accounting, suitability of financial advice, and portfolio selections,
performance results, legal compliance, complaints and client relations. Accounts will be
approved by a Fortress Financial Principal before transacting business in the account. Trades for
advisory clients will be approved, processed and recorded as if they were Fortress Financial
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trades. The only deviation is that the actual consummation of a trade for an advisory client will
be done through their respective Broker/Dealer versus Southwest Securities.

Section 27:

The principals and officers of WMW Management, Inc., Mack Partners Ltd. or

Mack Associates LLC further agree to pay all claims, damages, losses and expenses to include
attorney fees in the event that the Company (Fortress Financial) is implicated in legal proceeding
of the above entities or the Representatives other business activities.

Section 28: To facilitate management and supervisory efforts, WMW Management, Inc. and
Mack Partners Ltd. agrees to make a good faith effort to encourage all of his existing and future
advisory clients to use Southwest Securities to clear their advisory account trades.

Section 29: WMW Management, Inc., Mack Partners Ltd., and Mack Associates LLC agrees to
comply with the provisions of Sections 27, 35, 40 and 43 of Article EI of the NASD Rules of
Fair Practice, Fortress Financial written supervisory procedures and amendments,
memorandums, letter of approval dated June 2, 1997, state and other directives regarding
investment advisory activities.

Section 30:

This agreement and any amendments hereto shall be governed by and construed in

accordance with the laws of the State of Utah.

Additional Terms: None
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IN WITNESS WHEREOF, the parties have executed this agreement on the day and year
first above written.

By:

By:

PRESIDENT
FORTRESS FINANCIAL & PE
SERVICES, INCORPORATED
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Robert E. Mansfield (#6272)
PARRY ANDERSON & MANSFIELD
60 E. South Temple, Suite 1270
Salt Lake City, Utah 84111
(801)521-3434

HdSrC^.\

Attorneys for Defendant
Christopher M. Watkins

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
FORTRESS FINANCIAL AND PENSION
SERVICES, INC.,
ADMISSION OF LIABILITY
Plaintiffs,
vs.
W. MACK WATKINS and CHRISTOPHER
M. WATKINS,

Civil No. 000904654
Judge Sandra Peuler

Defendants.
TO THE ABOVE-NAMED PARTIES AND THEIR COUNSEL OF RECORD:
PLEASE TAKE NOTICE that Defendants W. Mack Watkins and Christopher M.
Watkins do hereby admit liability solely on the clam of breach of contract outlined in paragraph
6 of Plaintiff s Complaint. Defendants deny all other claims of liability alleged in Plaintiffs

Complaint. Defendants, however, still contest the amount of damages to which Plaintiff is
entitled on Plaintiffs breach of contract claim set forth in paragraph 6 of Plaintiff s Complaint.
DATED this *7<3ay of April, 2001.
PARRY ANDERSON & MANSFIELD

ROBERT E. MAN^SFIELL
Attorneys for Defendant W. Mack Watkins and
Christopher M. Wathjjns

«

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing, ADMISSION OF LIABILITY, was served
via Hand Delivery, on this j[>

day of April, 2001 to the following:

J. Bruce Reading
SCALLEY & READING, P.C.
261 East 300 South, Suite 200
Salt Lake City, UT 84111
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IN THE DISTRICT COURT OP THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

FORTRESS FINANCIAL AND PENSION
SERVICES, INC.,

:

Plaintiff,

MINUTE ENTRY
CASE NO. 000904654

vs.
W. MACK WATKINS and
CHRISTOPHER M. WATKINS,

:

Defendants.

This matter was tried before the Court on April 8, 2002.
Plaintiff was present through its President, Thomas Schaumberg, and
said corporation was represented by counsel, Robert A. Eder, Jr.
The defendants were personally present and were also represented by
counsel, Robert E. Mansfield.

The Court having heard testimony of

witnesses and oral argument of counsel, and having further received
and reviewed exhibits admitted in this matter, now enters the
following rulings.
1.

The issue of discounted trades was addressed on the

record at the conclusion of the trial, and the Court incorporates
that ruling as part of this decision.
2.

As to the issue of advisory clients, defendants have

previously admitted liability; therefore, the only issue addressed
in this decision is the amount of damages.

The Court finds that

FORTRESS FINANCIAL
V. WATKINS
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the damage calculations set forth on plaintiff's Exhibit 6 are an
accurate calculation of the damages suffered by plaintiff as a
result of defendants1 breach of the parties' agreement. The basis
for this ruling is as follows.
The relationship between plaintiff and defendant Mack Watkins
began in 1992 when the parties entered into an agreement to do
business, together.

A written contract was executed by those

parties and renewed every two years thereafter.
renewed his prior contract and

In 1998, Watkins

defendant Christopher Watkins

entered into a contract with plaintiff.

The advisory clients, or

managed accounts, were not part of the parties' prior business
dealings between plaintiff and Mack Watkins, but were new as of the
first

part

of

1998

when

agreements

were

entered

into

with

Christopher Watkins.
Plaintiff's Exhibit 2 entered into between plaintiff Fortress
Financial and Christopher Watkins sets forth their relationship as
it related to the parties' trades. Schaumberg, however, testified
that the written agreements, plaintiff's Exhibits 1 and 2, did not
apply

to the managed

accounts.

accounts, but only to other

This testimony

is consistent with

the

"regular"
fact that

plaintiff and Mack Watkins had done business for several years
before 1998, and that the managed accounts were only brought to
plaintiff for purposes of trading at the time defendant Mack

FORTRESS FINANCIAL
V. WATKINS
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Watkins determined that he would be out of the country for three
years.

Christopher Watkins testified that he had taken over his

dad's company and needed a broker/dealer to transact trades.

It

was at that time that the managed accounts were to be brought to
the plaintiff.

Therefore, it appears clear that the managed

accounts were a separate oral agreement and not part of the written
contract (plaintiff1s Exhibits 1 and 2).
The only consistent testimony as to the terms of the agreement
on managed accounts came from Mr. Schaumberg, who testified that
the plaintiff was to earn a transaction fee of $.06 per share, and
that no commission would be paid to Watkins.

Schaumberg further

testified that the management fee of $27 per trade was to be paid
by the defendants.
The Court finds Mr. Schaumberg's testimony to be credible and
in addition to the assessment of credibility, the Court finds that
he is the only witness who was clear as to all of the terms.
Christopher Watkins testified as to the managed accounts, that
he expected to receive a commission on those accounts consistent
with the written contract.

However, the contract, plaintiff's

Exhibit 2, also required the defendants to pay the management fee
of $27 per trade, which was at variance with his testimony. So, on
one hand he argued that he should receive commissions consistent
with the written contract, but on the other hand testified that he

FORTRESS FINANCIAL
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was not required to pay the management fee as required by the same
document. The inconsistency in his positions as to the terms of the
agreement makes his testimony less credible than plaintiff's.
Therefore, based upon the credibility of the witnesses and the
various damage calculations to which they testified, the Court
determines that plaintiff's Exhibit 6 is an accurate calculation of
the damages suffered by plaintiff as a result of defendant's
breach.
Pursuant to Schaumberg's testimony, defendant's Exhibit 1 was
an attempt to resolve the dispute between the parties prior to
filing

this

lawsuit.

It

was

prepared

after

the

parties'

relationship terminated, and was therefore not reflective of the
parties' original agreement, but an attempt at settlement.
The Court further notes that defendant Christopher Watkins
testified that his damage calculations (defendant's Exhibit 3) was
not an accurate reflection of actual damages.
instance,

his

damage

calculations

did

not

In the first
reflect

minimum

commissions that were charged on small accounts. Additionally, he
testified that his summary included clients who were not advisory
clients, and he did not include January, 1998 in his calculation of
damages, even though that time period was included in the parties1
agreement.

Based upon those reasons, the Court has discounted

defendants' calculation of damages.

FORTRESS FINANCIAL
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Based upon the above findings, the Court awards damages in the
sum of $68,233.44 based upon defendants1 breach of the parties1
agreement.

Counsel for plaintiff is directed to prepare an Order

consistent with this ruling and also include the ruling made at the
time of trial.
Dated this * ( day of April, 2002.

*
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MAILING CERTIFICATE

I hereby certify that I mailed a true and correct copy of the
foregoing Minute Entry, to the following, this I P?
2002:

Robert A. Eder, Jr.
Attorney for Plaintiff
310 East 4500 South, Suite 610
Salt Lake City, Utah
84107
Robert E. Mansfield
Attorney for Defendants
60 E. South Temple, Suite 1270
Salt Lake City, Utah
84111

MAAJ^

day of April,
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EXHIBIT 4

piLSB DISTRICT mum
Third Judicial District

ROBERT A. EDER, JR. (# 8056)
Attorney for the Defendants
310 E. 4500 S.,Ste 610
Salt Lake City, Utah 84107
Telephone (801) 265-1836
Facsimile (801) 265-1866

JUN 2 6 2002

IN THE THIRD DISTRICT COURT, SALT LAKE CITY DEPT.
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

FORTRESS FINANCIAL AND PENSION
SERVICES, INC.,

AMENDED FINDINGS OF FACT
AND CONCLUSIONS OF LAW

Plaintiff,
V.

W. MACK WATKINS and
CHRISTOPHER M. WATKINS,
Defendants.

Case No.:

000904654

Judge:

PEULER

The above matter came on for trial, the Honorable Sandra N. Peuler presiding, on April 8,
2002. Plaintiff was present through its President, Thomas Schaumberg, and was represented by
counsel, Robert A. Eder, Jr. Defendants were present and were represented by counsel, Robert
E. Mansfield. The Court, having heard arguments of counsel and the parties' evidence and
testimony in support of their pleadings, having reviewed the file in this matter and being
otherwise fully advised, enters its:

FINDINGS OF FACT
Managed Accounts/Advisory Clients
1.

In 1992, Plaintiff and Defendant W. Mack Watkins entered into an agreement to do

business together, and executed a written contract. Thereafter, the contract was renewed every
two years.
2.

In 1998, Defendant Christopher M. Watkins entered into a written contract with Plaintiff.

3.

Around the first part of 1998, Defendants sought to enter into a separate agreement with

Plaintiff whereby Defendants could transact securities trades for accounts they managed for
advisory clients. Said accounts are hereafter referred to as "managed accounts."
4.

The Court finds that the managed accounts were not part of the business dealings between

Plaintiff and Defendant W. Mack Watkins prior to 1998.
5.

Plaintiff and Defendant W. Mack Watkins had done business for many years before 1998,

but the managed accounts were only brought to Plaintiff when Defendant W. Mack Watkins
determined that he would be out of the country for three years.
6.

At the time the managed accounts were to be brought to Plaintiff, Defendant Christopher

M. Watkins had taken over his father's (Defendant W. Mack Watkins) company, and Defendant
Christopher M. Watkins needed a broker/dealer to process trades for the managed accounts.
Defendant Christopher M. Watkins wanted to use Plaintiff as the broker/dealer.
7.

The Court finds that the managed accounts were not included in the written contracts

entered into between Plaintiff and Defendants. Instead, the written contracts applied only to
other "regular" accounts.
8.

The Court finds that the terms under which the managed accounts were to be traded

through Plaintiff were part of a separate oral agreement, hereafter referred to as the "managed
account agreement."
9.

The Court finds that the terms of the managed account agreement between Plaintiff and
2

Defendants were as follows:
a.

Plaintiff agreed to act as broker/dealer for Defendants, allowing Defendants to
trade their managed accounts through Plaintiff.

b.

Defendants agreed to pay Plaintiff a transaction fee of $.06 per share for all
managed account trades.

c.

Defendants agreed to transact all of their managed account trades through Plaintiff
exclusively,

d.

Defendants agreed that Plaintiff would not pay them a commission on the
managed account trades.

e.

' Defendants agreed to pay the fee of $27.00 per trade charged by the securities
clearinghouse used by Plaintiff.

10.

The Court finds that Defendants traded 1,137,224 shares for their managed accounts

through another broker/dealer during the time the managed account agreement was in effect, in
violation of their managed account agreement with Plaintiff.
11.

Defendants have previously admitted liability on the claim of breach of contract for

failing to process the trades for their managed accounts through Plaintiff.
12.

*

The damages suffered by Plaintiff can be calculated by multiplying the number of

managed account shares Defendants traded through another broker/dealer in violation of the
managed account agreement by amount per share Plaintiff would have been entitled to receive if
the trades would have been properly processed through Plaintiff.
13.

The Court finds that as a direct and proximate result of Defendants' failure to process

their managed account trades through Plaintiff, Plaintiff suffered damages in the amount of

$68,233.44, which represents 1,137,224 shares traded multiplied by $.06 per share, as set forth in
Plaintiffs Exhibit No. 6.
14.

The Court finds that Defendants would not have been entitled to receive commissions

from Plaintiff on managed account trades if Defendants had processed the managed account
trades through Plaintiff.
15.

The Court finds that, although Plaintiff later offered to reduce its transaction fee for

managed accounts, this offer was not a modification of the managed account agreement, nor was
it reflective of the terms of the managed account agreement. The offer by Plaintiff to reduce its
transaction fee was made after the parties' relationship had terminated and was merely and
attempt by Plaintiff to settle the matter prior to filing the lawsuit.

Discounted Trades
16.

During the time Defendants were engaged as stock brokers for Plaintiff, Defendant

Christopher M.. Watkins discounted the price of Plaintiff s commissions charged to customers.
17.

Nanci Nappi, an employee of Plaintiff, represented to Defendant Christopher M. Watkins

that the discounted trades were authorized by Plaintiff.
18.

*

Defendant Christopher M. Watkins, in relying on the representations of Nanci Nappi,

reasonably believed that Plaintiff authorized the discounted trades.
19.

The Court finds that Plaintiff has failed to prove by a preponderance of evidence that

Defendant Christopher M. Watkins knew or should have known that the discounted trades were
not authorized.
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CONCLUSIONS OF LAW
1.

The parties and the matter are subject to the jurisdiction of the Court.

2.

Plaintiff and Defendants entered into a valid and enforceable contract by which Plaintiff

agreed to allow Defendants to transact managed account trades through Plaintiff. In exchange,
Defendants agreed to use Plaintiff as their exclusive broker/dealer for managed account trades
and pay Plaintiff $.06 per share for all managed account trades.
3.

Defendants breached the terms of the managed account agreement by failing to transact

their managed account trades through Plaintiff. Defendants previously admitted liability for
breaching the managed account agreement.
4.

Plaintiff is entitled to recover from Defendants, as damages for Defendants' breach of the

managed account agreement, the amount Plaintiff would have received if Defendants had
honored the managed account agreement and traded the managed account shares through
Plaintiff, instead of through another broker/dealer.
5.

As a direct and proximate result of Defendants' breach of the managed account

agreement, Plaintiff suffered damages, in the amount of $68,233.44, which represent 1,137,224
managed account shares traded by Defendants through another broker/dealer multiplied by $.06
per share.
6.

Plaintiff should be awarded a judgment against Defendants, jointly and severally, for its

damages, plus interest on said damages at the applicable pre-judgment and post-judgment legal
interest legal rates.
7.

Defendants have failed to meet their required burden of proof and have not demonstrated

that they would have been entitled to receive commissions from Plaintiff under the managed
5

account agreement if Defendants had processed managed account trades through Plaintiff.
Consequently, Defendants are not entitled to an offset or reduction in the amount of Plaintiff s
damages.
8.

Plaintiff has failed to meet its required burden of proof or demonstrate any viable claim

against Defendants for unauthorized discounted trades.
9.

The Court concludes that all other issues of dispute have been resolved by the Court

pursuant to the above Findings of Fact.

IT IS HEREBY ORDERED:
• That judgment be entered accordingly.

DATED this £fZ

day of June, 2002.
BY THE COURT

\juJU^

/

The Honorable Sandra N. Peuler
District Court Judge
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CERTIFICATE OF SERVICE
I Hereby Certify that on this /pM^day of June, 2002,1 sent by U.S. Mail, postage prepaid, a true and correct copy of the above proposed Findings of Fact and Conclusions of Law to
the following party:
Robert E. Mansfield
Parry, Anderson & Mansfield
60 E. South Temple, Suite 1270
Salt Lake City, UT 84111

Robert A. Eder Jr.
Attorney for the Plaintiff
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IMAGED

ROBERT A. EDER, JR. (# 8056)
Attorney for the Defendants
310 E. 4500 S.,Ste 610
Salt Lake City, Utah 84107
Telephone (801) 265-1836
Facsimile (801) 265-1866
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IN THE THIRD DISTRICT COURT, SALT LAKE CITY DEPT.
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

FORTRESS FINANCIAL AND PENSION
SERVICES, INC.,

JUDGMENT
ENTERED IN REGISTRY
OFJUiUDGMENT3

Plaintiff,
v.

DATE .

W. MACK WATKINS and
CHRISTOPHER M. WATKINS,
Defendants.

0

vjvlfi,

Case No.:

000904654

Judge:

PEULER

The above matter came on for trial, the Honorable Sandra N. Peuler presiding, on April 8,
2002. Plaintiff was present through its President, Thomas Schaumberg, and was represented by
counsel, Robert A. Eder, Jr. Defendants were present and were represented by counsel, Robert
E. Mansfield. The Court, after reviewing the evidence, including testimony of witnesses,
exhibits admitted, and oral argument of counsel, and for good cause appearing, enters the
following judgment:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT:
1.

Judgment is granted in favor of Plaintiff and against Defendant W. Mack Watkins and

Defendant Christopher M. Watkins, jointly and severally, in the principal amount of $68,233.44,
plus interest on the principal amount at the highest applicable pre-judgment and post-judgment

legal interest rates until paid in full.
2.

Judgment is granted in favor of Plaintiff and against Defendant W. Mack Watkins and

Defendant Christopher M. Watkins, jointly and severally, in the amount of $217.00, which
represents Plaintiffs court costs ($120.00 filing fee and $97.00 constable service fees).
3.

Plaintiff shall take nothing by way of its second prayer for relief as set forth in Plaintiffs

Complaint and relating to alleged unauthorized discounted trades..

DATED this A S

day of June, 2002.
BY THE COURT

le Honorable Sandra N.Peuler
District Court'Judge:-!,; • *

2

CERTIFICATE OF SERVICE
I Hereby Certify that on this /c/y^day of June, 2002,1 sent by U.S. mail, postage
prepaid, a true and correct copy of the above proposed Judgment to the following party:
Robert E. Mansfield
Parry, Anderson & Mansfield
60 E. South Temple, Suite 1270
Salt Lake City, UT 84111

Robert A. Eder Jr.
Attorney for the Plaintiff

As in effect on January 1 , 2002
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(A) Authority and purpose
(1) The Division enacts this rule under authority granted by Sections 6 1 - 1 - 6 and 61-1-24.
(2) This rule identifies certain acts and practices which the Division deems violative of Subsection
6 1 - l - 6 ( l ) ( g ) . The list contained herein should not be considered to be all-inclusive of acts and
practices which violate that subsection, but rather is intended to act as a guide to broker-dealers,
agents, investment advisers, and federal covered advisers as to the types of conduct which are
prohibited.
(3) Conduct which violates Section 6 1 - 1 - 1 may also be considered to violate Subsection 6 1 - 1 6d)(g).
(4) This rule is patterned after well-established standards in the industry which have been
adopted by the SEC, the NASD, NASAA, the national securities exchanges and various courts. I t
represents one of the purposes of the securities laws: to create viable securities markets in which
those persons involved are held to a high standard of fairness with respect to their dealings with
the public.
(5) The provisions of this rule apply to federal covered advisers to the extent that the conduct
alleged is fraudulent or deceptive, or to the extent permitted by the National Securities Markets
Improvement Act of 1996 (Pub. L No. 104-290).
(6) The federal statutory and regulatory provisions referenced in Paragraph (E) shall apply to
investment advisers and federal covered advisers, regardless of whether the federal provision
limits its application to advisers subject to federal registration.
(B) Definitions

rVJ,v>v£.//^ j/ uup;//\vww. ruies.uran.gov/puDlicat/code/rl64/rI64-006.htT

(1) "Division" means the Division of Securities, Utah Department of Commerce.
(2) "Market maker" means a broker-dealer who, with respect to a particular security:
(2)(a) regularly publishes bona fide, competitive bid and ask quotations in a recognized
inter-dealer quotation system, or
(2)(b) regularly furnishes bona fide competitive bid and offer quotations to other broker-dealers
upon request; and
(2)(c) is ready, willing and able to effect transactions in reasonable quantities at his quoted price
with other broker-dealers on a regular basis.
(3) "NASAA" means the North American Securities Administrators Association, Inc.
(4) "NASD" means the National Association of Securities Dealers.
(5) "NASDAQ" means National Association of Securities Dealers Automated Quotation System.
(6) "OTC" means over-the-counter.
(7) "SEC" means the United States Securities and Exchange Commission.
(C) Broker-Dealers
In relation to Broker-Dealers, as used in Subsection 6 1 - l - 6 ( l ) ( g ) "dishonest or unethical
practices" shall include:
(1) engaging in a pattern of unreasonable and unjustifiable delays in the delivery of securities
purchased by any of its customers or in the payment, upon request, of free credit balances
reflecting completed transactions of any of its customers, or both.
(2) inducing trading in a customer's account which is excessive in size or frequency in view of the
financial resources and character of the account.
(3) recommending to a customer the purchase, sale or exchange of any security without
reasonable grounds to believe that such transaction or recommendation is suitable for the
customer based upon reasonable inquiry concerning the customer's investment objectives,
financial situation and needs, and any other relevant information known by the broker-dealer.
(4) executing a transaction on behalf of a customer without prior authorization to do so.
(5) exercising any discretionary power in effecting a transaction for a customer's account without
first obtaining written discretionary authority from the customer, unless the discretionary power
relates solely to the time or price for the execution of orders, or both.
(6) executing any transaction in a margin account without securing from the customer a properly
executed written margin agreement promptly after the initial transaction in the account.
(7) failing to segregate a customer's free securities or securities held in safekeeping.
(8) hypothecating a customer's securities without having a lien thereon unless the broker-dealer
secures from the customer a properly executed written consent promptly after the initial
transaction, except as permitted by the rules and regulations of the SEC.
(9) entering into a transaction with or for a customer at a price not reasonably related to the
current market price of the security or receiving an unreasonable commission or profit.

(10) failing to furnish to a customer purchasing securities in an offering, no later than the date of
confirmation of the transaction, either a final prospectus or a preliminary prospectus and an
additional document, which together include all information set forth in the final prospectus.
(11) charging fees for services without prior notification to a customer as to the nature and
amount of the fees.
(12) charging unreasonable and inequitable fees for services performed, including miscellaneous
services such as collection of monies due for principal, dividends or interest, exchange or transfer
of securities, appraisals, safekeeping, or custody of securities and other services related to its
securities business.
(13) offering to buy from or sell to any person any security at a stated price unless the brokerdealer is prepared to purchase or sell, as the case may be, at the price and under the conditions
as are stated at the time of the offer to buy or sell.
(14) representing that a security is being offered to a customer "at the market" or a price relevant
to the market price unless the broker-dealer knows or has reasonable grounds to believe that a
market for the security exists other than that made, created or controlled by the broker-dealer, or
by any person for whom the broker-dealer is acting or with whom the broker-dealer is associated
in the distribution, or any person controlled by, controlling or under common control with the
broker-dealer.
(15) effecting any transaction in, or inducing the purchase or sale of, any security by means of
any manipulative, deceptive or fraudulent device, practice, plan, program, design or contrivance,
which may-include but not be limited t o :
(15)(a) effecting any transaction in a security which involves no change in the beneficial
ownership thereof;
(15)(b) entering an order or orders for the purchase or sale of a security with the knowledge that
an order or orders of substantially the same size, at substantially the same time and substantially
the same price, for the sale of the security, has been or will be entered by or for the same or
different parties for the purpose of creating a false or misleading appearance of active trading in
the security or a false or misleading appearance with respect to the market for the security;
provided, however, nothing in this subparagraph shall prohibit a broker-dealer from entering bona
fide agency cross transactions for its customers; or
*
(15)(c) effecting, alone or with one or more other persons, a series of transactions in any security
creating actual or apparent active trading in a security or raising or depressing the price of a
security, for the purpose of inducing the purchase or sale of the security by others.
(16) guaranteeing a customer against loss in any securities account of the customer carried by
the broker-dealer or in any securities transaction effected by the broker-dealer with or for the
customer.
(17) publishing or circulating, or causing to be published or circulated, any notice, circular,
advertisement, newspaper article, investment service, or communication of any kind which:
(17)(a) purports to report any transaction as a purchase or sale of any security unless the brokerdealer believes that the transaction was a bona fide purchase or sale of the security; or
(17)(b) purports to quote the bid price or asked price for any security, unless the broker-dealer
believes that the quotation represents a bona fide bid for, or offer of, the security.
(18) using any advertising or sales presentation in such a fashion as to be deceptive or
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misleading. An example of the prohibited practice would be distribution of any nonfactual data,
material or presentation based on conjecture, unfounded or unrealistic claims or assertions in any
brochure, flyer, or display by words, pictures, graphs or otherwise designed to supplement,
detract from, supersede or defeat the purpose or effect of any prospectus or disclosure.
(19) failing to disclose to a customer that the broker-dealer is controlled by, controlling, affiliated
with or under common control with the issuer of any security before entering into any contract
with or for a customer for the purchase or sale of the security, and if the disclosure is not made in
writing, it shall be supplemented by the giving or sending of written disclosure at or before the
completion of the transaction.
(20) failing to make a bona fide public offering of all of the securities allotted to a broker-dealer
for distribution, whether acquired as an underwriter, a selling group member, or from a member
participating in the distribution as an underwriter or selling group member.
(21) failure or refusal to furnish a customer, upon reasonable request, information to which the
customer is entitled, or to respond to a formal written request or complaint.
(22) permitting a person to open an account for another person or transact business in the
account unless there is on file written authorization for the action from the person in whose name
the account is carried.
(23) permitting a person to open or transact business in a fictitious account.
(24) permitting an agent to open or transact business in an account other than the agent's own
account, unless the agent discloses in writing to the broker-dealer or issuer with which the agent
associates the reason therefor.
(25) in connection with the solicitation of a sale or purchase of an OTC, non-NASDAQ security,
failing to promptly provide the most current prospectus or the most recently filed periodic report
filed under Section 13 of the Securities Exchange Act of 1934, when requested to do so by a
customer.
(26) marking any order tickets or confirmations as "unsolicited" when in fact the transaction is
solicited.
(27) for any month in which activity has occurred in a customer's account, but in no event less
than every three months, failing to provide each customer with a statement of account which,
with respect to all OTC non-NASDAQ equity securities in the account, contains a value for each
security based on the closing market bid on a date certain; provided that, this subsection shall
apply only if the firm has been a market maker in the security at any time during the month in
which the monthly or quarterly statement is issued.
(28) failing to comply with any applicable provision of the Conduct Rules of the NASD or any
applicable fair practice or ethical standard promulgated by the SEC or by a self-regulatory
organization to which the broker-dealer is subject and which is approved by the SEC.
(29) any acts or practices enumerated in Section R164-1-3.
(30) failing to comply with a reasonable request from the Division for information or testimony, or
an examination request made pursuant to Subsection 61-1-5(5), or a subpoena of the Division.
(D) Agents.
In relation to agents of broker-dealers or agents of issuers, as used in Subsection 6 1 - l - 6 ( l ) ( g )
"dishonest or unethical practices" shall include:

(1) engaging in the practice of lending or borrowing money or securities from a customer, or
acting as a custodian for money, securities or an executed stock power of a customer.
(2) effecting securities transactions not recorded on the regular books or records of the brokerdealer which the agent represents, in the case of agents of broker-dealers, unless the transactions
are authorized in writing by the broker-dealer prior to execution of the transaction.
(3) establishing or maintaining an account containing fictitious information in order to execute
transactions which would otherwise be prohibited.
(4) sharing directly or indirectly in profits or losses in the account of any customer without the
prior written authorization of the customer and the broker-dealer which the agent represents.
(5) dividing or otherwise splitting the agent's commissions, profits or other compensation from
the purchase or sale of securities with any person not also licensed as an agent for the same
broker-dealer, or for a broker- dealer under direct or indirect common control.
(6) for agents who are dually under Rule R 1 6 4 - 4 - l ( D ) ( 4 ) ( b ) , failing to disclose the dual license to
a client.
(7) engaging in conduct specified in subsections (C)(2), (C)(3), (C)(4), ( C ) ( 5 ) , (C)(6), (C)(9),
(C)(10), (C)(15), (C)(16), (C)(17), (C)(18), (C)(24), (C)(25), (C)(26), ( C ) ( 2 8 ) , (C)(29) or
(C)(30) of Rule R 1 6 4 - 6 - l g .
(E) Investment Advisers and Federal Covered Advisers
In relation to investment advisers, as used in Subsection 6 1 - l - 6 ( l ) ( g ) "dishonest or unethical
practices" shall include the following listed practices. In relation to federal covered advisers, as
used in Subsection 6 1 - l - 6 ( l ) ( g ) , "dishonest or unethical practices" shall include the following,
but only if such conduct involves fraud or deceit:
(1) Recommending to a client to whom investment supervisory, management or consulting
services are provided the purchase, sale or exchange of any security without reasonable grounds
to believe that the recommendation is suitable for the client on the basis of information furnished
by the client after reasonable inquiry concerning the client's investment objectives, financial
situation and needs, and any other information known by the investment adviser.
(2) Exercising any discretionary power in placing an order for the purchase or sale of securities for
a client without obtaining written discretionary authority from the client within ten (10) business
days after the date of the first transaction placed pursuant to oral discretionary authority, unless
the discretionary power relates solely to the price at which, or the time w h e n , an order involving a
definite amount of a specified security shall be executed, or both.
(3) Inducing trading in a client's account that is excessive in size or frequency in view of the
financial resources, investment objectives and character of the account if t h a t an adviser in such
situations can directly benefit from the number of securities transactions effected in a client's
account. The rule appropriately forbids an excessive number of transaction orders to be induced
by an adviser for a "customer account."
(4) Placing an order to purchase or sell a security for the account of a client without authority to
do so.
(5) Placing an order to purchase or sell a security for the account of a client upon instruction of a
third party without first having obtained a written third-party trading authorization from the
client.
(6) Borrowing money or securities from a client unless the client is a broker-dealer, an affiliate of

the investment adviser, or a financial institution engaged in the business of loaning funds.
(7) Loaning money to a client unless the investment adviser is a financial institution engaged in
the business of loaning funds or the client is an affiliate of the investment adviser.
(8) To misrepresent to any advisory client, or prospective advisory client, the qualifications of the
investment adviser or any employee of the investment adviser, or to misrepresent the nature of
the advisory services being offered or fees to be charged for such service, or to omit to state a
material fact necessary to make the statements made regarding qualifications, services or fees, in
light of the circumstances under which they are made, not misleading.
(9) Providing a report or recommendation to any advisory client prepared by someone other than
the adviser without disclosing that fact. (This prohibition does not apply to a situation where the
adviser uses published research reports or statistical analyses to render advice or where an
adviser orders such a report in the normal course of providing service.)
(10) Charging a client an unreasonable advisory fee.
(11) Failing to disclose to clients in writing before any advice is rendered any material conflict of
interest relating to the adviser or any of its employees which could reasonably be expected to
impair the rendering of unbiased and objective advice including:
( l l ) ( a ) Compensation arrangements connected with advisory services to clients which are in
addition to compensation from such clients for such services; and
( l l ) ( b ) Charging a client an advisory fee for rendering advice when a commission for executing
securities transactions pursuant to such advice will be received by the adviser or its employees.
(12) Guaranteeing a client that a specific result will be achieved (gain or no loss) with advice
which will be rendered.
(13) Publishing, circulating or distributing any advertisement which does not comply with Rule
2 0 6 ( 4 ) - l under the Investment Advisers Act of 1940.
(14) Disclosing the identity, affairs, or investments of any client unless required by law to do so,
or unless consented to by the client.
(15) Taking any action, directly or indirectly, with respect to those securities cr funds in which
any client has any beneficial interest, where the investment adviser has custody or possession of
such securities or funds when the adviser's action is subject to and does not comply with the
requirements of Reg. 206(4)-2 under the Investment Advisers Act of 1940. ,
(16) Entering into, extending or renewing any investment advisory contract unless such contract
is in writing and discloses, in substance, the services to be provided, the term of the contract, the
advisory fee, the formula for computing the fee, the amount of prepaid fee to be returned in the
event of contract termination or non-performance, whether the contract grants discretionary
power to the adviser and that no assignment of such contract shall be made by the investment
adviser without the consent of the other party to the contract.
(17) Failing to establish, maintain, and enforce written policies and procedures reasonably
designed to prevent the misuse of material nonpublic information in violation of Section 204A of
the Investment Advisers Act of 1940.
(18) Entering into, extending, or renewing any advisory contract which would violate section 205
of the Investment Advisers Act of 1940. This provision shall apply to all advisers registered or
required to be registered under this Act, notwithstanding whether such adviser would be exempt
from federal registration pursuant to section 203(b) of the Investment Advisers Act of 1940.

(19) To indicate, in an advisory contract, any condition, stipulation, or provisions binding any
person to waive compliance with any provision of this act or of the Investment Advisers Act of
1940, or any other practice that would violate section 215 of the Investment Advisers Act of
1940.
(20) Engaging in any act, practice, or course of business which is fraudulent, deceptive, or
manipulative in contravention of section 206(4) of the Investment Advisers Act of 1940
notwithstanding the fact that such investment adviser is not registered or required to be
registered under section 203 of the Investment Advisers Act of 1940.
(21) Engaging in conduct or any act, Indirectly or through or by any other person, which would be
unlawful for such person to do directly under the provisions of this act or any rule or regulation
thereunder.
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Attorneys for Defendants

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
FORTRESS FINANCIAL AND PENSION
SERVICES, INC.,

DEFENDANTS' OBJECTION TO
PROPOSED JUDGMENT

Plaintiff,

:

v.

:

W. MACK WATKINS and
CHRISTOPHER M. WATKINS,
Defendants.

: Case No. 00-090-4654
:
: Judge Peuler
:

Pursuant to Rule 4-504, Utah Code of Judicial Administration, Defendants, by and
through their counsel of record, respectfully submit this Objection to Proposed Judgment.
INTRODUCTION
This matter was tried before the Court on April 8,2002. The Court entered its Minute
Entry decision on April 1 /, 2002 and Plaintiff served uetendants witn his proposed Findings ot
Fact and Conclusions of Law on May 3, 2002. In its Minute Entry, the Court directed Plaintiffs
counsel to prepare an Order consistent with the minute entry ruling and the ruling made at the

time of trial. Defendants, however, object to Plaintiffs proposed Findings of Fact and
Conclusions of Law in that it does not accurately reflect the Court's decision. In addition, the
Court's minute entry is silent as to the issue of commissions.
ARGUMENT
THE PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW
DO NOT ACCURATELY REFLECT THE COURT'S MINUTE ENTRY.
The Court should not enter the proposed Findings of Fact and Conclusions of Law and
Judgment proposed by Plaintiff. The proposed Judgment includes language in paragraph four (4)
which would allow for attorneys fees and costs to collect the judgment. This language allowing
for attorneys fees, however, was not ordered by the Court and is not in the Court's minute entry.
In addition, there is no contractual or statutory provision which provides for an award of
attorneys fees. Although the contract at issue between the parties does provide for attorneys fees
as part of an indemnification provision in the case of a suit by a third party, there is no provision
within the agreement which allows for attorneys fees in the case of litigation between the parties.
Because that is the present situation and because there is no provision allowing for attorneys fees,
the proposed judgment is improper by awarding attorneys fees.
In addition, the Court's minute entry is silent as to whether Defendants are entitled to
commissions in that any advisory clients which should have came to Fortress Financial would
have been introduced by Defendants and to which they would have been entitled commissions.
Because the minute entry is silent as to this issue, the Court should address this issue prior to
entry of a final judgment.

2

Accordingly, the judgment proposed by Plaintiff should not be entered in its current form.
CONCLUSION
For the foregoing reasons, Defendants respectfully request that the Court not enter the
proposed Findings of Fact and Conclusions of Law inasmuch as it does not accurately reflect the
order of the Court.
DATED this J _ day of May, 2002.
NSFIELD

Robert ^/Mansfiei
Craig R. Kleinma:
Attorneys for Deft
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the

day of May 2002, the foregoing

DEFENDANTS' OBJECTION TO PROPOSED JUDGMENT was mailed via first class mail
to the following:

Robert A. Eder, Jr.
310 East 4500 South, Suite 610
Salt Lake City, Utah 84107
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

FORTRESS FINANCIAL AND PENSION
SERVICES, INC.,
>

:

Plaintiff,

MINUTE ENTRY
CASE NO. 000904654

vs.
W. MACK WATKINS and
CHRISTOPHER M. WATKINS,
>

:
:

Defendants.

The Court has received and reviewed plaintiff's proposed
Findings of Fact, Conclusions of Law, and Judgment. The Court has
also received and reviewed defendants1 Objection thereto.

The

Court having reviewed the above-named pleadings, now enters the
following rulings.
1.

Defendants' Objection

proposed Judgment, paragraph 4.

is granted

as tQ

plaintiff's

There has been no contractual or

statutory provision cited by plaintiff providing for an award of
attorney's fees, either at the present time or in the future.

In

addition, the Court did not address attorney's fees at the time of
the trial.
2.
denied.

Therefore, that provision is stricken.

Defendants' Objection as to the issue of commissions is
The Court does not recall receiving any evidence or any

FORTRESS FINANCIAL
V. WATKINS

PAGE 2

MINUTE ENTRY

argument from counsel as to that issue. Therefore, the defendants1
Objection as to the issue of commissions is denied.
Counsel for plaintiff is directed to prepare Amended Findings,
Conclusions and Judgment, omitting paragraph 4 pursuant to this
ruling.
Dated this O ( day of May, 2002.

<^^^^C^uxJ^U^uJi^^~^^

SANDRA N. PEULER
DISTRICT COURT JUDGE
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FORTRESS FINANCIAL
V. WATKINS

PAGE 3

MINUTE ENTRY

MAILING CERTIFICATE

I hereby certify that I mailed a true and correct copy of the
foregoing Minute Entry, to the following, this "3 (
2002:

Robert A. Eder, Jr.
Attorney for Plaintiff
310 East 4500 South, Suite 610
Salt Lake City, Utah
84107
Robert E. Mansfield
Craig R. Kleinman
Attorneys for Defendants
60 E. South Temple, Suite 1270
Salt Lake City, Utah
84111

day of May,

DAMAGE CALCULATION
Shares traded away from Fortress Financial by Christopher Watkins and Mack Watkins
(Summary from Trade Blotters)

1998
Shares Traded by Mack Watkins
Shares Traded by Christopher Watkins

563,279
251,495

Shares Traded by Mack Watkins
Shares Traded by Christopher Watkins

0
315,550

Shares Traded by Mack Watkins
Shares Traded by Christopher Watkins

0
6,900

1999

2000

TOTAL SHARES

Damages incurred by Fortress Financial:
(Total shares multiplied by $.06 per share)

I

1,137,224

$68,233.44

